COMPANY LAW - PART 2

Aims and Objectives of Company Law

Company Law is designed to expose students to the law regulating business institutions in
Uganda. At the end of the Course the student should be able to:

a) Appreciate the importance of Company Law in the formation, regulation, and management
of companies in Uganda.

b) Understand the concept of corporate personality and limited liability, including their
implications for shareholders and directors.

c) Identify the legal procedures involved in the incorporation and registration of companies
under Ugandan law.

d) Analyze the roles, responsibilities, and fiduciary duties of company directors and officers.

e) Examine the rights and obligations of shareholders, including voting rights and remedies
for oppression.

f) Gain knowledge of corporate governance principles and the legal requirements for
effective management of companies.

g) Recognize legal issues related to company meetings, resolutions, and record-keeping.

h) Evaluate the impact of insolvency laws on companies and their stakeholders.

Part 2 of Company Law
Part II of Company Law focuses on the management aspects of a company and winding up of

companies. To this end, it addresses the following topics:
Management of a Company

Duties of Officers and Members of the Company
Liability of a Company for the Acts of its Officers
Enforcement of Members’ Rights

Raising capital for companies

v W
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MANAGEMENT OF A COMPANY

A company is a legal body where one or more persons form a business that becomes a distinct
legal entity/person that is separate from those who formed it.

The law relating to the Management of the Company deals with the law governing the operation
of Board of Directors, Members of the company, Managing directors, auditors, accountants and
any other officer of a company. It is found in Part V of the Companies Act, Cap 106

Membership to a Company
S. 45 defines a member of a company as any subscriber to the Memorandum of the
company. Such person is registered as such on the registration of the company. A member is
also a person who becomes a member and whose name is entered in the register of members
of the company. Eg where a person buys shares in the company and is subsequently registered
as a member of the company. The members of the company are therefore the shareholders of
the company.

A company can be a member in another company. This is seen for example in the case of
holding and subsidiary companies where the holding company is a member in the subsidiary
company. A subsidiary company cannot however be a member of its holding company, S. 46.

OFFICERS OF A COMPANY
Company law generally empowers the directors to manage the company’s business, S. 50.
However, ultimate control of the company is with the Share Holders, who are the owners of the
company.

1. THE SHAREHOLDERS
The Shareholders are the members in the company and are the owners of the company. They
manage the company through the company meetings. There are 4 types of meetings through

which shareholders manage the company.

Company Meetings for Members
1. Statutory Meetings: These are provided for under S.133 of the Companies Act which
requires every public company to hold such type of meeting within a period of not less
than one month nor more than three months from the date of commencement of
business.
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In summary, Statutory Meetings:

a) Are mandatory for all public companies

b) Are held once in the company's life time.

c) Must be held within the first to the third month from the date of the company’s
commencement of business.

A Statutory Report must be sent to all the Members of the Company 14 days before the
meeting is held. S 133(2). The Statutory Report basically contains details on: -

e The number of shares allotted.

e The cash contribution of each shareholder.

e The details of the directors, managers, auditors and the secretary of the Company.

e The contract descriptions of the different officers of the Company.

The Statutory Report basically includes whatever was left out in the Memorandum and Articles
of Association. Failure to hold the Statutory Meeting is a ground for winding up the Company,
although in most cases, Court simply orders that the meeting be held with the defaulting officer
being made to pay a fine.

The use of the statutory meeting is to give shareholders an update of the progress of the
company thus far, by the promoters and directors.

2. Annual General Meetings. Unlike the Statutory Meeting, the AGM is required of all types of
companies. (S.134). (Including public companies, in addition to the statutory meeting). It must
be convened by a notice of not less than 21 days, and that notice must specifically specify that
the meeting is an AGM. Not more than 15 months should elapse between one AGM and the next.
Within 18 months after incorporation, the company must hold an AGM and thereafter, the AGM
must be held every year.

The AGM is usually called by the Directors, but if the Directors do not call it, the Registrar may
on application of a Member direct the convening of one. If the company fails to convene such a
meeting, there are two consequences that occur: -

1. The registrar may himself convene that meeting or order that the meeting be convened
and in extreme cases he may further order that any one shareholder present in person
or by proxy be deemed to constitute the meeting.

2. Every director who is in default of convening that meeting as well as the company itself
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are liable to a default fine of 25 currency points.

The purpose of the AGM is to ensure that at least the Members meet the directors and that they
have an opportunity to question the directors on the accounts, on their report, and the
company’s position and prospects.

3. Extra-Ordinary General Meeting. Where there are some burning issues that may not hold
on to the next Annual General Meeting, then an Extra Ordinary General Meeting may be held.
(S. 135 of the Companies Act). This meeting is usually convened by the Directors at their
discretion.

It is also convened when holders of at least 10% of the paid up capital request for the holding
of the meeting. For companies without share capital, they must hold at least one tenth of the
total voting rights of all the members. The requisitionists must state the objects of the meeting
and deposit them at the company’s registered office.

If Share Holders want to convene an EOGM and the Directors necessary to form quorum are
not in Uganda at any time, any 2 directors or any 2 members of the company may convene the
Extra Ordinary General Meeting in the same manner as nearly as possible as this meeting may
have been convened by directors. The EOGM must be held within 21 days of receipt of the
requisition.

If the directors refuse to convene the EOGM, then, 50% of the requisitionists can go ahead to
convene that meeting provided they do so within 3 months after the expiration of the 21 days.

4. General Meeting Convened Under Court Orders. This type of meeting occurs where for
any reason, it is impractical to call a meeting of a company in the manner prescribed above.
Court, on its own motion or on the request of a shareholder or director may order a meeting to
be held in the manner in which court thinks fit (S. 138).

How can a person i.e. shareholder, convince the court that it has been impractical to convene
such a meeting? By showing eg that the directors are the only members of the company, or that
there is no sufficient quorum to convene the meeting, etc.

In the case of Re Sombrero Ltd (1958) Ch.900, a majority shareholder (who held 90% of the
shares) wanted to remove the two minority directors but the articles of association required
a quorum of two persons at a general meeting, which the directors deliberately avoided
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attending to prevent the meeting from proceeding. The majority shareholder then applied to
the court under an equivalent of the modern Companies Act 2006 s.306, asking the court to
convene a meeting and to deem one person as the quorum, which the court granted,
recognizing the practical impossibility of holding a valid meeting due to the directors’
obstruction. The court pointed out that the circumstances of each particular case must be
examined and that in the instant case, if the meeting was refused, it would be depriving the
applicant of his statutory right which through the company he is entitled to exercise and
remove the respondents as directors.

In Uganda EyeDdembe Publications Itd (1975) (Companies Cause No.9 of 1979), the court
allowed a shareholder to convene a meeting of the company with himself as the sole member
in attendance. The shareholder had applied to the court after his co-shareholders had gone
into exile due to the 1979 liberation war in Uganda, preventing the holding of a proper
company meeting. The court granted this exceptional permission to enable the remaining
shareholder to conduct company business.

In the case of Re Air Rep.International Ltd (Companies Cause No 3 of 1984), there were only
2 shareholders and one complained that his co-shareholder had never stepped into the
company's premises for the previous two years. The court asked him to make an application
requesting to be allowed to convene a general meeting alone, which he did and the application
was granted, to allow him to convene a general meeting alone.

Conduct, Procedure, Attendance and Quorum of Share Holder Meetings

Duration of Notice

Every company's meeting must be convened by a notice given to all those who are entitled to
attend and vote, 21 days before the meeting. Failure to give notice to a person entitled to receive
itrenders any business discussed at the meeting void, unless the Articles of Association provide
otherwise. S. 136.

Nature of Notice

The form of the notice above must be in writing, S. 136 (2). The notice must disclose all the
matters to be discussed at the meeting and if any shareholder is absent from the meeting whose
notice had not fully disclosed the agenda, he can seek a court order to declare such a meeting
null and void. This is because the shareholder has a legal right to get notified duly or clearly of
an incumbent general meeting.
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In Baillie V Oriental Telephone Electric Co. Ltd, [1915]1 Ch. 503, special resolutions were
passed in a meeting which resolutions permitted the alteration of the Articles of Association of
the Company to approve the directors’ keeping of payments they had received in breach of
trust. The notice however that convened the meeting at which these resolutions were passed
had not given the details of the amount of money that the directors had received. The Plaintiff
shareholder sued on his behalf and on behalf of other shareholders for a declaration that the
resolutions were not binding on the grounds that there had not been sufficient notice of the
meeting at which the resolutions had been passed, hence the resolutions could not be acted
upon. The Court of Appeal agreed on the basis that the notice in issue did not give a sufficiently
full and frank disclosure to the shareholders of the facts upon which they were asked to vote
and the resolutions were therefore not binding.

Quorum in Meetings

Quorum refers to the minimum number of persons required to attend a meeting before
business can be transacted. Usually quorum is regulated by the Company’s Articles of
Association but where they are silent, the law states that for Private companies, 2 members
present in person is sufficient and for public companies, 3 members personally present
constitute quorum. S.137 (c).

However, one member may constitute a quorum where the court under S.137 declares that
a quorum of one person is sufficient for a meeting. See Re: Uganda Eyeddembe Publications
Ltd (1975) Company’s cause of No. 9 of 1979.

Duty of the Chairman

The Chairperson of a meeting may be elected by members present at the meeting (S. 137 (d).
In the case of National Dwelling Society (1894) 3 Ch 159 the court held that it is
unquestionably the duty of the chairman to preserve order and to take care that the
proceedings are conducted in a proper manner and that the sense of the meeting is properly
ascertained with regard to any question before the meeting.

The Articles of Association usually stipulate who shall be the chairman at meetings for
instance Table A under Articles 55-56 indicate that the chairman of the Board of Directors
if present and willing shall be the chair and in case he is absent, or if members wish, may be
elected by the members present from among themselves. The chairman’s duties include:

1. Ensuring proper and orderly conduct of the business at the meeting.

2. Regulating the proceedings and

3. Time keeping.

Dr Esther Katende Magezi 2026



8

Article 60 of Table A gives the chairman a second or casting vote at the meeting, where the
votes are equal.

Voting in Meetings
Generally speaking, each member has one vote by a show of hands irrespective of the number
of shares held by him. S. 137 (e). Voting may be done either personally or by a proxy.

Proxy

A proxy in Company law is a document which authorises somebody to attend a meeting on
behalf of a shareholder. The appointed person may or may not be a shareholder of the
company. The right to appoint a proxy only applies to companies having share capital. Under
S.139, a person holding a proxy can vote on a poll unless the Articles of Association disallow it.

A member of a private company is not allowed to appoint more than one proxy on the same
occasion. The proxy can be revoked before it has been acted upon by the company or by the
member attending or voting in person. This right only exists for companies with share capital.
The notice calling the meeting must specify that the member is free to appoint a proxy.

Voting by Poll

Under S.141, a poll may be demanded before or by the show of hands. Where the Articles
provide that voting shall be by poll, in a company with a share capital, each member has one
vote in respect of each of his share. Thus, a shareholder with a higher number of shares has
a higher vote.

The AOA cannot exclude the right to demand a poll or require a specific percentage of
members with a specified number of shares to demand for it. Any provision in the AOA which
tends to exclude the right to demand a poll is invalid.

Either 5 members entitled to vote or shareholders with at least 10% of the voting rights, can
demand a vote by poll.

The rationale behind voting by poll is the presumption that, those who are likely to demand
the poll are the members with the highest stake in the company. Accordingly, if an important
matter relating to the company’s policy is before the meeting, such people must be given a
chance to direct the company.
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Company Minutes

Every company must have minutes of all proceedings of its general meetings and meetings of
the directors. Such minutes, once signed by the chairperson of the meeting shall be evidence
of the proceedings of the meeting and the meeting shall be taken to have been duly held and
convened. (S. 148). Failure to take these minutes creates liability for every officer in default of
a fine of twenty five currency points.

2. THE BOARD OF DIRECTORS
The Board of Directors (BOD) largely exercise the general policy control of the company, with
the detailed management of the company being left to the Managing Director or the Chief
Executive Officer of the company. This is done by the BOD delegating its functions to the single
Managing Director.

S.2 of the Act states that a director includes any person occupying the position of a director by
whatever name called.

The BOD has almost absolute power to bind the company, S. 51, especially when acting in good
faith, except where their power is limited under the Memorandum and Articles. Shareholders
however have the right to sue the BOD to restrain it from doing an act which is beyond the
powers of the directors.

According to S. 181, a public company must have at least 2 directors and private companies
must have at least one director. It’s an offence to have one director. Further, where a private
company has one director, he cannot simultaneously act as the secretary of the company.

Directors in a single member company

A single member company shall nominate two individuals, one to become the nominee director
in case of death of the single member and the other, the alternate nominee director in the case
of non-availability of the nominee director, S. 182.

The nominee director shall:
e Manage the company affairs in case of death of the single member until the transfer of
shares.
e Inform the registrar of the death and provide particulars of heirs.
e Transfer the shares to the legal heirs of the single member
e (Call the general meeting of the members to elect directors.
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Qualifications of Directors
The appointment and qualification of directors is generally governed by the Company’s
Articles of Association.

1. He should have consented to act as Director. S. 188 requires that before a person can
be appointed as a director of a company with share capital, he must have signed and
delivered for registration his consent to act as a director and he must have signed the
Memorandum of Association of his qualification share.

2. He must be aged above 18 years. According to S.192, for a person to be appointed as a
director, he must have obtained the minimum age of 18 years.

3.He should not be an undischarged bankrupt. S.196 disqualifies an undischarged bankrupt
person from becoming a director or else a fine not exceeding 1020 currency points or
imprisonment of 2 years or both will accrue to the director.

4. A person convicted of the following offences cannot be a director: an offence connected
with the promotion or formation of the company, if during the winding up of any other
company, that person was convicted of an offence relating to fraud, or if the person has been
guilty of breach of any duty to a company in which he was a director. S. 197.

5. Share Qualification. Where a share qualification is a requirement for one to become a
director, the shares should be taken up within 2 months from the date of appointment
otherwise, the director must vacate office. S. 189.

The Articles may allow a director to appoint an alternate director to act for him at any board
meeting where he is absent and the powers of such alternate director when acting will be that
of the appointing director.

The acts of a director are valid notwithstanding any defect that may afterwards be discovered
in his appointment or qualifications, S. 187

Remuneration of Directors

A director has no automatic right to remuneration. This was seen in Re George Newman & Co.
(1895) 1 ch.674, the chairman of the company spent large sums of the company’s funds on
improving his private residence to uplift the social image he held as a chairman. On
liquidation of the company, the liquidators wanted the chairman to refund the company
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monies that he had spent personally. Court held that directors have no right to be paid for
their services and cannot pay themselves or each other or make presents to themselves out
of the company’s assets unless authorized by the instrument regulating the company (the
Articles of Association (AOA) or by the shareholders at a properly convened meeting
(through a resolution).

Conduct of the Board of Directors meetings
1. Directors must act collectively and any director who is prevented from carrying out his duties
can seek an injunction from court to restrain his co-directors.

2. There is no legal requirement that in the discharge of their duties, directors must meet
formally.

3. The mode of the meetings of directors is that which is agreed to by the directors before the
meeting. This was stated in Barrow Vs Porter (1914) 1 ch.895. In this case, the company
consisted of two directors Barrow and Porter and they failed to agree as to the conduct of
the company’s business and they refused to meet each other in Board of Director meetings.
Barrow requisitioned a general meeting for the purpose of approving resolutions removing
Mr Porter from the Board of Directors and for appointing another director. The day before
the general meeting, Porter met Barrow coming off a train and proposed that certain persons
be appointed directors of the company. Barrow replied that he had nothing to say and
continued towards a taxi. There and then, Porter as chairman of the company gave his
casting vote and declared the resolution passed. Realising that this was not good enough, he
went to Barrow’s office before the meeting and proposed other directors. Again Barrow
made a non-committal answer and Porter again exercised his casting vote and declared them
appointed. The issue was whether these meetings were valid and court held that these were
not meetings.

Conflict Between Directors and Shareholders

As between shareholders and directors, the issue of who has the final say in the management
of the company will depend on the Articles of Association. Where the company adopts Table A,
Article 80 thereof stipulates that the Board of Directors is the supreme organ in the
management of that company. In that case, the shareholders cannot interfere in management
of the company unless they are specifically empowered by the Articles on the issue at hand.
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DUTIES OF OFFICERS AND MEMBERS

A. DIRECTORS

As far as directors are concerned, they have two principal duties to discharge in respect of a
company.

1. The duty to act with skill and care.

2. The duty to act in good faith.

1. Duty to Act with Skill and Care

There is no criteria for measuring the standard for acting with skill and care. As such, this will
depend on the circumstances of each case. Nevertheless, courts have tried to set some
guidelines as to what amounts to skill and care.

In Re City Equitable Fire Insurance Co. Ltd Ch 407, the directors left the company's
management to the Managing Director and as a result of his fraud, the company lost a lot of
money and a number of the company's assets disappeared. The case tried to make the other
directors also liable in negligence for leaving the managing director without any control. Roller
] pointed out some propositions respecting a director’s duties of skill and care.

1. A director need not exhibit in the performance of his duties a greater degree of skill than what
may reasonably be expected from a person of his knowledge and experience.

2. One must look at the nature of a company's business. Where such a company is a small
concern, the standard of duty expected of a director is not as high as in a big company.

3. The duties concerning the affairs of the company may properly be left to some other official
and a director is, in absence of grounds for suspicion justified in trusting that official to perform
such duties. A director is not bound to give continuous attention to the affairs of the company.
His duties are to be performed at periodical board meetings and at meetings of any committee
of the board upon which he happens to be placed. He is not, however bound to attend all such
meetings, though he ought to attend when he is reasonably able to do so.

2. The Duty to Act in Good Faith

In determining whether or not a director or any other officer has breached his duty of good
faith to the company, we must always remember that the officer stands in a fiduciary
relationship to his company. Whenever a party has an upper hand in any relationship e.g. a

Lawyer -client, doctor-patient, trustee-beneficiary, etc in any commercial transaction, we term
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this party's position as a fiduciary position and any cheating by this party will be punished in
courts of law.

The duty of good faith is divided into a number of components:

a. Duty to Exercise Powers for a Proper Purpose.

Directors must always put the company's interests first and in the exercise of their powers, they
must do so for proper purposes otherwise they are held liable. That is, the validity of the
director’s decision depends on the question whether they exercised their power in good faith
for the purpose for which the power was given. The power must be used bonafidely for the
purpose for which it was conferred.

This was seen in the case of Hogg v Crampton Ltd (1962) Ch. 6. In Hogg v Cramphorn Ltd, a
company's directors, fearing a takeover bid from a Mr. Baxter, issued shares to the trustees
of an employee profit-sharing scheme to dilute Baxter's potential majority control. A
shareholder, Mr. Hogg, sued, arguing this share allotment was improper. The court
ultimately held that the directors had used their power to issue shares for an improper
purpose—namely, to prevent the takeover—rather than for a legitimate company benefit
like raising capital.

b. Dealing with the Company's Property, Information or Opportunity
Directors have a duty to protect the company's property and not to expend it anyhow. If they
do so, they are liable to make good the loss.

In Cooks Vs Deeks (1916) AC 554, three directors of the Toronto Construction Company, who
were also its shareholders, diverted a lucrative contract with the Canadian Pacific Railway
Company for their personal benefit by forming a new company to undertake the contract,
excluding the fourth director, Cook. When Cook sued, the Privy Council found the directors
had breached their fiduciary duty by appropriating a business opportunity that belonged to
the company, and a shareholder resolution could not ratify this dishonest act to prejudice a
minority shareholder's rights.

c. Duty to Declare Conflicting Interests with the Company
S. 214 states that a director with any direct or indirect interest in a contract with the
company must declare the nature of his interest in a meeting of the directors of the company.

In Aberdeen Rail Co Vs Blaike Bros (1843) All ER 249; the House of Lords ruled that the
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contract for the supply of iron chairs was void because the Chairman of Aberdeen Railway,
Sir Thomas Blaikie, was also a managing partner of Blaikie Bros., creating an illegal conflict
of interest and breaching his fiduciary duty to the company by placing his personal interest
above the company's. The court established the strict principle that a director cannot enter
into a transaction where their personal interest conflicts, or could potentially conflict, with
the interests of the company they are meant to serve.

In the case of Haley-Hutchinson v Brayhead Ltd [1967] however, it was said that where the
director has not disclosed his interest in the contract, this does not make the contract void
but voidable.

d. Duty not to Make Secret Profit out of the Company

A director must never use his position to make any profits at the expense of the company.
S.202 of the Company’s Act and Article 84 of Table A however modify the rule, to allow a
director make profit out of the transaction provided he has disclosed his interest to the
Board.

In Bagnall v. Carlton 6 Ch. D. 371. (1877) promoters formed a company to buy a colliery
(coal mine and surrounding buildings) from the Bagnall estate, making a secret agreement
to sell the property to a trustee for the company for £300,000, but agreeing to pay a £85,000
commission to agents Carlton and R, to be split with another agent, G. The vendors were
unaware of this secret arrangement, believing they were dealing only with Carlton and R.
The company was formed, and a prospectus was issued stating the contract price, but this
was misleading because the true purchase price for the company was the £300,000 stated in
the public agreement, minus the £85,000 commission. The promoters were held accountable
for this secret profit because they acted as trustees for the company and their failure to
disclose the secret profit constituted a breach of trust and a lack of good faith.

In the case of Tan Kiong Hwa v. Andrew S.H. Chong [1974] 2 ML] 188, the defendant was
the managing director of house agency company. The plaintiff has bought a flat from that
company. The plaintiff later authorized the defendant as his agent to sell the flat for $45,000.
However, the defendant sold the flat for higher price, which is $54,000. The difference of
$9,000 was credited to the company. The court held that the plaintiff was entitled to recover
$9,000 from the defendant as the defendant had breached his duty as an agent.

e. Prohibition of Insider trading.
This is where a well-positioned officer in the company uses sensitive and important
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information about that company to his benefit. This is more common in deals concerning
securities and capital markets.

The prohibition of insider trading is a global legal and regulatory framework designed to
prevent individuals with access to non-public, material information from profiting on
securities at the expense of the general public. These regulations create a level playing field
in the securities market by making it illegal for "insiders"—a broad category of people
connected to a company who possess or receive such sensitive information—to trade
securities based on it. Violations are met with severe penalties, including fines, bans, and
even imprisonment, to maintain market fairness and integrity.

In the case of Percival Vs Wright (1902) I Ch. 421, shareholders of a company, Nixon's
Navigation Company, sued the company's directors, arguing they should have been told
about pending negotiations for the sale of the company's undertaking before the directors
bought the shareholders' shares. The directors had bought the shares from shareholders at
a fair price based on an independent valuation, unaware of the sale negotiations which would
have increased the share value. The court ruled the directors were not obligated to disclose
the negotiations because their fiduciary duty was owed to the company itself, not to
individual shareholders when buying shares.

B. THE AUDITORS OF A COMPANY

The provisions of the Accountants Statute stipulate that a person is not qualified to act as an
auditor unless he is a member of the Institute of Registered Accountants or he is registered as
an Associate Accountant. It is therefore important that this be read together with what is
contained in the Companies Act, for a proper understanding.

Every company must at each Annual General Meeting (AGM) appoint an auditor to hold office
from the conclusion of that AGM to the next AGM (S. 163).

The general rule here is that an auditor is appointed by the general meeting, which is also
responsible for fixing remuneration. However, under certain circumstances, the registrar of
companies or the directors can appoint an auditor and fix the remuneration.

In public companies, any officer or servant of that company or any person who is a partner or

in employment of an officer or servant of that company or in any body corporate is not
qualified to be appointed as an auditor to avoid conflict of interest.
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An auditor can only be removed by the general meeting and where such resolution has been
made a copy of the resolution is sent to the auditor who has the right to make representations
as he redeems fit.

Duties of Auditors

Basically, the role of an auditor is to investigate and examine the company's accounts. His report
is to be read at the company's general meeting and an auditor has the right to attend all such
relevant general meetings.

The standard of duty was set by the court in Re London & General Bank 2 Ch. 673 where the
court held that while auditors are appointed to act as "watchdogs" to protect the interests of
the shareholders collectively, they are not liable for failing to detect cunning and well-laid
fraud where there's nothing to arouse their suspicion. The case established the auditor's role
as one of vigilance against mismanagement, but also set limits on their liability, stating they
are not expected to be perfect detectors of all fraud.

In the case of Formento (Steeling Area) Vs Selsdon Fountain Pen Co Ltd (1958)1 ALLER
where Lord Denning stated that an auditor is not to be confined to checking vouchers and
adding or subtracting figures but he must take care that errors are not made and that he should
approach his duty suspecting that someone may have made a mistake and that a check must be
taken to ensure that none has been made. That he is not to be written off as a professional
"added-up subtractor". That his vital task is to take care that errors of omission or commission
or down right untruths are not done.

C. THE COMPANY SECRETARY
S.2 defines a Company's officer as including the Company's Secretary. In Uganda, there are no
specific qualifications required. However, under sections 183 - 186, criteria for disqualification
of Company Secretaries is given.

According to S.183, in a company where there is only one director, the one director cannot also
be the secretary.

Under S. 184, although a company can be appointed a secretary of another, the appointment of
such a company is invalid if the company being so appointed has only one director who also
happens to be the only director of the appointing company.

Under S.185, one cannot be a secretary where anything is required to be done by a director and

Dr Esther Katende Magezi 2026



17

a secretary, or an act is legally done by or to the same person acting as a director and as a
secretary. For example, in signing the company returns, the secretary cannot sign them in both
capacities as a secretary and a director. If it is not possible to find another director, the secretary
re-delegates such powers to anybody in accordance with the Articles.

Duties of the Company Secretary

There is no clear-cut definition for the secretary's duties but these will depend on the company
in question. Nevertheless, the company secretary is a very important person or officer of the
company who can legally bind the company in its transactions.

In Panorama Development (Guildford Ltd) Vs Fe Fideli's Furnishings Fabrics Ltd (1971)
3WLR 12, the company secretary ordered self-drive cars using a different company’s
letterhead and when the cars arrived, he diverted them to his personal use. When the
defendant company was sued for the price of the cars, it claimed that it was not bound
because the secretary who made the order was an insignificant person in the company. Court
rejected the defence and pointed out that the secretary is an important company officer with
in exhaustive powers, duties and responsibilities, who can make representations on behalf
of the company and can enter into contracts in the day to day running of the company's
business.

LIABILITY OF A COMPANY FOR THE ACTS OF ITS OFFICERS

A company being an artificial person, commits crimes and civil wrongs and its mind is deemed
to be that of the directing will of the officer involved in the committed wrong. “Officers” in this
case principally refers to the Board of Directors, accountants, secretary, etc, as was stated in the
case of Smithfield Butchery Co. V Rep (1939) 23 KLR 81, where it was established that a
company is generally not liable for the wrongful acts of its subordinate staff unless there is a
direct master-servant or agency relationship that makes the company responsible. The case
applied the law of agency, emphasizing that the company, as the principal, could be held
accountable if the wrongful acts were committed by its agents within the scope of their
employment.

A person dealing with a company is not required to inquire whether the director or the
company is permitted by its Memorandum to get involved in the activity the company is doing
so as to bind the company (S. 49).

The underlying principle here is the principle of a principal and an agent. The company
is the principal and the officer is the agent. When an agent in the course of agency commits a
wrong, the aggrieved party has two options: he can sue the agent or he can sue the principal.
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However, for one to be deemed to be an agent of a company, one must have actual or
ostensible authority.

Actual Authority, Ostensible Authority, and Holding Out

Actual authority is that authority which has been expressly given to somebody and which is
easily ascertainable. For example, when a company's board of directors passes a resolution
explicitly authorizing a director to sign a contract to purchase new office equipment

Ostensible authority is that authority which a person is held out as possessing. Ostensible (or
apparent) authority is the power a third party reasonably believes an agent possesses due
to the company's actions or representations, even if the agent doesn't have actual authority
for that specific act.

For example, when a company's board lets an employee consistently negotiate and sign
contracts for the company, without explicit authorization, leading a third-party vendor to
reasonably believe that the employee has the power to bind the company to such a
contract. The company is held liable for the employee's actions because the company’s
conduct created the appearance that the employee had the authority to do the acts.

Holding Out refers to the act of creating the impression that someone is an agent or
shareholder of a company, when they are not, leading a third party to reasonably believe and
rely on that agency. For example, when a person acts as if they are a director of a company,
even without a formal appointment, and third parties reasonably rely on this representation
to their detriment. For instance, where a de facto director continuously performs director
duties and makes decisions, such as continuously participating in managing a company's
affairs and signing documents, leading others to believe they are a director. This can make
them liable for the company's actions or mismanagement, even if not officially appointed

Another example of holding out is where a person who was a former director of a company
continues to act as if he is still in that position, making decisions and participating in
company meetings without formal re-appointment.

Conditions for Applying the Doctrine of Holding Out

1. Holding out is only applicable where it has been carried out by a competent officer
or organ of the company. That is, making a 'holding out' statement or representation is only
considered valid if it has been made by someone who is seemingly authorized or qualified
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within the company, such as a competent officer or an authorized official.

2. The officer being held out must be one who occupies a position or an office that can
enter into such a contract. That is, the person being presented as having authority must
hold a position or office within the company that normally allows them to enter into that
type of contract.

3. Before the doctrine of holding out can be used against the company, the following
tests must be satisfied, according to Freeman & Lockyer Vs Burckhurst 1 All ER 630.

e Arepresentation was made that the officer in question had authority.

e Such a representation was made by a person or organ who/which had actual authority
to manage the company.

e The third party was induced by that representation to enter into the transaction.

e There were no suspicious circumstances.

ENFORCEMENT OF THE MEMBER'S RIGHTS
This aspect of the law is concerned with the avenues through which shareholders / members
of a company can enforce their rights, such as payment of declared dividends, removal of
incompetent directors, etc. A shareholder can do this under statutory law or under common
law, as will be discussed subsequently.

A. ENFORCEMENT OF MEMBERS’ RIGHTS UNDER COMMON LAW

1. Personal Actions
Whether or not an aggrieved shareholder can have his complaint entertained at common law,
will depend on the rule in Foss V Harbottle. In this case, the shareholders complained that the
directors had sold their personal land to the company at a grossly over-valued price and had
kept the proceeds of the sale for themselves. So the question before court was whether the
shareholders had a right to sue the directors. It was held that the courts could not entertain
such a suit, because the wrong had been done to the company and not the shareholders.

Therefore, the rule in Foss v Harbottle, (1843)2 Hare 461 V.C. is that in a case where a
wrong has been committed to the company, the proper plaintiff to sue for the wrong is
the company and not any shareholder.
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It has however been argued that this rule is unfair especially where the company has acted
through its agents, i.e. the officers and it is these officers that are in the wrong. Then how will they
sue themselves?

For that matter, a number of exceptions were created, whereby an individual shareholder can
go to court notwithstanding the fact that the wrong was committed against the company. These
exceptions are as here below.

Exceptions to Foss V Harbottle

a. Infringement of the personal rights of the member

Normally, only the company itself can sue for wrongs done to it. However, if a specific act harms
a shareholder’s personal rights—such as their rights to vote, to attend meetings, or to receive
certain information—the shareholder can take legal action personally, even if the company
itself has not sued. This is because these rights are personal to the shareholder and not merely
rights of the company.

For example, in Misango Vs Musigire (1966) E.A. 390, the company held a general meeting
where the Articles of Association were purportedly altered to the disadvantage of a particular
shareholder (the plaintiff). Even though many shareholders attended and voted in favor of the
change, the court recognized that this action infringed on the plaintiff's personal rights (the
shareholder's rights to participate in meetings, be properly informed, and protect their
interests against unfair amendments). As a result, the court allowed the plaintiff to challenge
the validity of the resolution personally, and the court could cancel or set aside the decision in
so far as what was complained of infringed on the rights of the plaintiff.

If an act by the company or its members infringes upon a shareholder’s personal rights (such
as voting rights or membership rights), that shareholder has the right to bring a personal action
to defend those rights, regardless of the fact that the wrong was initially directed at the
company.

b. Illegal transactions

Normally, only the company itself can sue for wrongs done to it, and individual shareholders
cannot usually take legal action. But if the act being challenged is illegal or beyond the
company's legal powers (ultra vires), any shareholder who is harmed by this can go to court.
In such cases, the shareholder has the right to sue on behalf of the company to prevent or
address the illegal act. This exception exists because illegal or ultra vires actions are unlawful
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and cannot be authorized by the company’s officers, so individual shareholders are allowed
to step in to protect their interests and uphold the law.

For example, where a company's directors decide to invest company funds into a business
that is illegal, such as manufacturing illegal substances, which is beyond the company's
powers (ultra vires) because the company’s articles of incorporation do not authorize such
activities. Even if the company itself does not take action, a minority shareholder who
opposes this illegal investment can go to court to stop the transaction and seek remedies.
Since the act is illegal and outside the company's powers, the shareholder is allowed to sue
individually to prevent the illegal act and protect their interests, despite the general rule that
only the company can sue for wrongs.

c. Fraud on the minority

Normally, only the company itself can sue for wrongs done to it, and minority shareholders
cannot sue individually. However, if the alleged wrongdoing involves fraud that harms the
minority shareholders—such as intentionally stealing or misappropriating the company's
assets or a member's property—then individual shareholders are allowed to take legal action
themselves, even if the act is technically a wrong against the company. This exception
recognizes that in cases of serious fraud, justice requires that the minority shareholders have
the right to seek remedy directly through the courts.

d. Breach of Articles of Association

When there is a breach of the Articles of Association, an individual shareholder who is adversely
affected by the breach has the right to take legal action independently, even if the action
complained of principally prejudiced the company or other shareholders.

For example, in Edwards v Halliwell [1950] 2 All ER 1064 two trade union members
successfully sued their union for illegally increasing member contributions because the
required two-thirds majority vote was not obtained, as required by the Articles of
Association, to effect change. The court found that this was not a matter for the union to
ratify, but a breach of the members' individual and personal rights, which they could sue to
protect in their own capacity, rather than in the name of the union itself. The court
emphasized that a breach of the Articles can be challenged directly by any member, overriding
the general principle that only the company itself can sue in internal disputes.

e. In the Interest of Justice
An additional exception to the rule in Foss v. Harbottle arises when the action is in the interest
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of justice. Courts are willing to hear cases brought by individual shareholders if they believe
justice requires it, even if the case does not fall under the other recognized exceptions.

For example, in Daniel v. Daniels (1978) 3 All ER 365, a shareholder challenged the sale of
the company's land (sold negligently by the majority shareholders who were also directors) to
one of the directors for £120,000. Since there was no allegation of fraud, the question was
whether the shareholder could bring a suit under the exceptions of Foss v. Harbottle. The court
held that, in the interests of justice, the shareholder was entitled to proceed with the lawsuit.
This illustrates that courts may allow such actions if they serve the cause of justice, despite the
general rule that only the company itself can sue.

2. Derivative Actions

A derivative action differs from a personal action in the sense that although a shareholder is
allowed to sue personally, he is not suing on his own behalf but on behalf of the company
because the company itself is unable to sue for that wrong. The rationale behind the principle
is that when the people who have committed the wrong are the same people who are supposed
to sue, they may not do it. However, the courts have insisted that a derivative action should not
be utilized as a means of side stepping the rule in Foss V Harbottle. Therefore, the following
conditions must be satisfied:

i.  The action must allege fraud on the minority.
ii. The company is being controlled by those who have committed the wrong and therefore
are unable to sue for it.
ili. ~ The plaintiffis not suing on his own behalf or on behalf of the others but rather on behalf
of the company.

Courts however are not very ready to implement this action. Consequently, a number of
limitations have been put up.
i.  The plaintiff must have "clean hands." That is, they must not have connived with
company members.
ii. It mustbe proved impracticable for the company to sue by itself.

3. Representative Action
This is a hybrid of the two actions above. In all the above actions, the plaintiff must have clean

hands.
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B. ENFORCEMENT OF MEMBERS’ RIGHTS UNDER STATUTORY LAW

1. Winding up the Company Under the Just and Equitable Clause

A company can be wound up if it is just and equitable to do so. Before a shareholder can have
the matter entertained under this section, they must satisfy the following conditions:

a. He must petition the court that the company be wound up for just and equitable reasons.

b. The petitioner must be a contributory. That is, he must be a shareholder who is liable to
contribute to the assets of the company during its winding up.

c. He must satisfy the court that although there is another remedy open to him, he is not acting
unreasonably in not seeking that other remedy instead of winding up the company.

d. The petitioner must satisfy the court that after the winding up, there will still be something
tangible for sharing among shareholders. If the company is heavily indebted (insolvent) then it
cannot be invoked.

What kind of Wrongs can be Entertained Under the Just and Equitable Clause?
The following have been accepted as major grounds for winding up the company under the Just
and Equitable Clause:

a. Deadlock between Directors who are also the only Shareholders:

In Reyenidje Tobacco Co Ltd (1916) 2 Ch.426; two directors who were also the only
shareholders only communicated through a secretary. The directors hated each other such so
much that the company had to be wound up.

b. Loss of substraturn of the company (i.e. object for which the company was formed):
Where a company was formed for an illegal or fraudulent purpose, it can be wound up under
the just and equitable laws.

2. Suing under the Oppression Section
Where one of the members of the company is oppressed, the member can complain to the

registrar under the oppression section, S. 243. Here, the petitioner may be complaining about
oppression not only to himself but also to other shareholders. In the case of Elder Vs Elder and
Watson (1952) S.C 491, the petitioner was a minority shareholder in a family company who
presented a petition against the company and the other directors, alleging oppression. The
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specific facts that led to the petition were a series of hostile and unreasonable actions by the
majority shareholders that left the minority shareholder feeling marginalized and unfairly
treated. Court defined oppression as a visible departure from the standards of fair dealing and
the violation of the conditions of fair play on which every shareholder is entitled to rely.

For one to rely on the plea of oppression, he must satisfy the following grounds:
a. That although the facts justify the winding up of the company, such winding up would be
unfair to him.

b. Where the registrar is satisfied with the petition, he may make an order directing how the
company's affairs are to be conducted in future or an order that the petitioner be bought out of
the company.

c. The order is for the petitioner only to be bought out but not other oppressed members.

d. The Petitioner must prove that the act being complained of is not an isolated event but a
continuing process.

e. He must satisfy the registrar that the oppression is not only limited to himself but that also
the affairs of the company are being conducted in an oppressive manner.

In Re H.R. Hammer Ltd (1959) IWLR 62, the founder H.R. Harmer (HRH), then 77,
established a company to buy his stamp business, with himself, his wife, and sons Cyril and
Bernard as shareholders and initial directors. HRH and his wife, controlling the majority of
votes, ran the company autocratically, ignoring other directors, hiring "yes men," and
undertaking unsuccessful ventures like a failed Australian branch while selling a successful
US branch. His sons sued for unfair prejudicial conduct, leading to an order that HRH become
a consultant with no power, cease interference, and that the company buy his shares. Court
held that oppression amounts to a conduct by the majority shareholder that is harsh,
burdensome and wrongful.

3. Inspections and Investigations
Company investigations or inspections can be initiated either by the registrar or the

members themselves.
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a. Investigations by members may be initiated:

i. By applying to the registrar to carry out the Investigations under S.169

They must also prove that they are not malicious. The application will not be entertained if
there are other remedies available. See the case of Re Elyeza Bwambale Co. Ltd (1969) E.A
243

ii. Using a Special Resolution
A special resolution may be passed that a court appoints competent inspectors to investigate
the affairs of the company.

b. Investigations by the Registrar
S. 168 - Where the registrar:
a. Believes that the Company’s Act’s provisions have not complied with.

b. Believes that the books and documents of the company supposed to be filed do not
reasonably disclose what they ought to disclose;

He may direct through a written order for the company to produce all relevant books and
documents for investigation and inspection and if he feels dissatisfied he can make a report to
court.

c. Investigations by Court
Court may order for the appointment of inspectors to look into the affairs of the company if
from the registrar's report either:
i.  The company's business is conducted in a fraudulent or unlawful or oppressive
manner or members have not given all the information they are entitled to.

ii. Promoters or management are guilty of misfeasance.

C. ENFORCEMENT OF MEMBERS’ RIGHTS THROUGH MISFEASANCE PROCEEDINGS
This is a legal remedy available to shareholders who want to protect the company's interests,
rather than their personal rights. In this process, a shareholder—who must also be a
contributor to the company's capital—can ask the court to investigate whether certain
officers or officials of the company (such as promoters, directors, managers, liquidators, or
other officers) have engaged in improper conduct, such as misappropriation of company
funds or breach of trust.
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If the court finds evidence of wrongdoing or misfeasance, it can order the responsible
individuals to be held accountable and may require them to repay or restore any
misappropriated assets to the company. This mechanism helps safeguard the company's
assets and ensures that those in charge are acting in the best interests of the company.

So misfeasance proceedings allow shareholders to seek judicial review and action against
company officers who have behaved dishonestly or irresponsibly, protecting the company's
assets and integrity.

There are 2 important conditions:
i.  The proceedings are only invoked during the winding up of the company.
ii.  The section deals with only the wrongs involving misappropriation of funds or property
(pecuniary claims).

Where the proceedings are successful, the guilty officer may be ordered to pay/replace the
funds/property or to contribute such sums of money as the company deems fit to the assets of
the company. Such officer may also be liable to criminal proceedings. However, the officer
concerned may be excused by relying on the defence that "an officer may be excused from
breach of duty or negligence if he pleads that he was acting reasonably and honestly in the
circumstances.
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RAISING THE CAPITAL OF THE COMPANY

Companies are time and time again faced with the challenge of raising capital for the growth of
the company. For an existing company, new capital for such a company can be raised
through:

1. Ploughing back profits without declaring any dividends,

2. Offering its securities to the public by floating new shares.,

3. Borrowing from the bank or the government or insurance companies or finance
houses.

RAISING CAPITAL THROUGH SELLING SHARES TO THE PUBLIC
Companies can raise capital by inviting members of the public to subscribe for shares in the
company. This is done through the issuing of a prospectus.

THE PROSPECTUS
According to S.2, a prospectus means any document, prospectus, notice, circular, advertisement
or other invitation or offering to the public for subscription of the securities of a company.

The definition in S.2 is very vague and consequently the courts have come up with some
guidelines to be employed in determining whether an invitation amounts to a prospectus or
not. Firstly, according to Nash Vs Lynd (1929) AC 158, for a document to amount to a
prospectus, not only must it be delivered but also there must be some publicity with the aim
of inducing subscription e.g. if a thief stole the document and publicized the issue of shares
which the public purport to buy, the document does not amount to a prospectus.

Legal Aspects of a Prospectus

The prospectus must be approved by the Capital Markets Authority and must be delivered to
the registrar for registration, when it is signed by every person who is named in the prospectus
as a director, S. 58. If these requirements are contravened, the company and any officer
responsible for that prospectus are liable to a fine.

STATEMENT IN LIEU OF A PROSPECTUS
If a public company is not issuing a prospectus on its formation, it then must file a statement
in lieu of prospectus with the registrar of the companies. A statement in lieu of prospectus is
defined as a public document prepared by every such public company which doesn't issue a
prospectus on its formation with the registrar before allotment and is signed by every person
who is named therein.

A statement in lieu of prospectus gives practically the same information as a prospectus and
is signed by all the directors or proposed directors. In case, the company has not filed a
statement in lieu of prospectus with the registrar, it is then not allowed to allot any of its
shares or debentures.
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A statement in lieu of the prospectus contains the following information:
1- Name of the company

2- Statement of capital

3- Description of the business

4. Names, addresses, and occupation of directors

5- Estimated initial expenses

6- Names of vendors and details of property

7- Material contracts

8- Director's interest

9- Minimum subscription

METHODS OF ISSUE OF SHARES TO THE PUBLIC
There are different was of inviting the public to subscribe for shares in a company.
Placings (private)
Offer by tender.
Rights issue
Bonus Issue
Offers for sale
Direct offers e.g. by issuing prospects

Sl Wi

Placings

These take place in the issuing house. A company issues securities, placing them in the issuing
house for purposes of the issuing house selling them to its clients. The issuing house (may
purchase securities and place them with clients) or may not place them with the clients. When
it purchases the securities, then it ceases to be an agent of the company.

Offers by Tender
This is a new innovation in the developed world by which the company will make a tender to

the public for the purchase of its shares. All the shares that have been tendered are sold to the
highest bidder.

Rights issue/script issue

The company invites its own shareholders to subscribe for new shares or debentures. As an
incentive, such securities are sold at a lower price than what they would normally obtain in the
new market.

Bonus issue

Like the rights issue, the bonus issue method is an internal affair of the company concerned.
Under this method, instead of the company paying to shareholders a dividend it may have
declared, it holds on to those funds by issuing shares to the shareholders.

Dr Esther Katende Magezi 2026



29

Offer for sale
The company concerned issues its securities in an issuing house and the issuing house sells
them to the public at a higher price. This method has a number of advantages to this company:

1. The company is not responsible for unsuccessful issue to the public.

2. [t is the issuing house which bears the responsibility for the prospectus.

3. Unlike the method of placings, the company does not pay anything since the issuing
house pays itself a commission, the difference of the price at which he sells and the price
which he bought.

Direct issue

The company itself deals with the public without an intervention of the issuing house. This
method is cumbersome for a number of reasons.

1. The company has to use a prospectus i.e. legal liability are conferred upon a company.
2. The company bears a risk of unsuccessful issue.
3. Although it may protect itself against unsuccessful issue by underwriting such issue, the

underwriters have to be paid a commission for that issue. The commission must not
exceed 10% of the price at which the shares are issued and that there must be authority
from the Articles to pay that commission. This means that a company cannot transact
with underwriters who demand more than 10% of the price. If the Articles authorise
more than 10%, the company cannot exceed such figure. And such payment must be
disclosed in the prospectus.

ALLOTMENT OF SHARES
Allotment of shares refers to the distribution of shares to the share holders, following
payment for the same. It is generally the process through which a potential shareholder or
subscriber is given the number of shares which he has successfully applied for.

1. Allotment Under Private Companies.
Private companies restrict the issue of new shares by requiring that:-
e aprivate company is not entitled to invite the public to subscribe to any of its securities.
e a private company must in its Articles of Association contain a clause restricting the
right of transferability of its securities as far as its shares are concerned.

Such clauses are called pre-emptive clauses. Lack of such a pre-emptive clause automatically
makes the company a public Itd company.

2. Allotment Under Public Companies.

Allotment of shares in public companies is the process through which the company distributes
the shares to successful applicants from the public. Generally once a company has gone through
issuing a prospectus or filing a statement in lieu of a prospectus, then allotment of shares can
proceed.
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If however a company is making its first allotment, it’s not to allot the shares unless the
minimum subscription requirements have been satisfied.

A minimum subscription is that minimum amount which the directors think or deem
must be raised by the issue of share capital for the following purposes:-

i The purchase price of any property bought if the price of such property is to be paid out
of the issue of securities.
ii. The preliminary expenses payable by the company and any commission payable by the

company to persons who have agreed to subscribe or to induce subscriptions for the
company's securities.

iil. The working capital - there must be enough resources from the minimum subscriptions
for the day to day running of the business on the short run.

iv. Atleast 5% of the total nominal amount must have been paid for in respect of each share
applied for.

Where the above limitations are contravened for 60 days after the prospectus has been issued,
then the company becomes liable to repay the money to the applicants without interest. If 75
days elapse before payment of such money, after issue of the prospectus, then the directors
become jointly liable to pay the money with interests at the rate of 5% p.a. Any allotment which
may have been made is voidable at the instance of the applicant.

Whenever a private company allots shares, it must within 60 days deliver to the registrar
for registration its return of allotment stating the number and nominal amount of shares in
the allotment, names and addresses and descriptions of the allottees and amount paid, S. 59.

SHARE CERTIFICATES
This is a document that shows one’s ownership of shares in a company. S. 89 states that
60 days after the allotment or after the transfer of the shares, the company must deliver to the
owners share certificates. Non-compliance with this:-
i. Makes the company and the directors liable to a default fine.
ii. The aggrieved allottee can serve the company with a note to give him his certificate. If
the company still fails, then he can apply to court for such an order.

A share certificate with a company seal is prima facie evidence that the owner has title to the
shares. Prima facie evidence is evidence, which on the face of it, cannot be challenged.

Legal Effect of Share Certificates

1. It is prima facie evidence that the holder is the owner of the shares, s. 90.

2. It estops the company from denying that the person to whom it is granted was at the
date of the issue of the certificate the registered owner of the shares issued.
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3. It estops the company from denying that the company shares are paid up as indicated
in the certificate. Therefore if a third party detrimentally alters his position on the basis
of that certificate, he cannot be defeated by the company's denial of the certificate unless
it was forged.

TRANSFER OF SHARES
A shareholder can transfer or sell his shares to another person, because shares in a company
are moveable property that can be transferred as stated in the Articles of the Companies Act, S.
81. Where the shareholder dies, his personal representative can still transfer his shares to
another person, even if the personal representative is not a member of the company, S. 84.

In a single member company, transfer on death is done by the single member company
converting into a private company not being a single member company, by passing a special
resolution to that effect, and altering its Articles, and appointing one more director within 15
days of the special resolution, S. 85.

How is this transfer done? By passing a special resolution to that effect, stating that X number

of shares are going to be transferred to Y, then a share transfer document is signed and all are
registered with the registrar.
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RAINSING CAPITAL THROUGH LOANS
Companies can decide to raise capital through obtaining loans. The loans obtained are
usually secured by company property, in the form of debentures and or charges.

A debenture is a paper or a document indicating an indebtedness of some kind by the
company. The debenture is an acknowledgement of a distinct debt. It is a bond in form of a
certificate or document that recognizes the loan of the company. A debenture entitles the holder
to the amount specified in the debenture.

A private company is not allowed to raise money by borrowing from the public. As such, instead,
the company may decide to create a debenture stock.

A debenture stock is a loan fund which is created by the company and which can be divisible
among various creditors who each hold a debenture stock certificate. For example, a private
company with debenture stock, can obtain money from several banks which could each hold a
debenture stock certificate.

Differences between a debenture and debenture stock.

1. As a general rule, debentures rank according to the time of issue. The first debenture takes
priority over all other debentures on repayment. On the other hand, since a debenture stock is
a fund, each beneficiary ranks in pari passu (equal rank) with others (no priorities).

2. Easy transferability - The debenture covers a distinct debt which is indivisible and therefore
must be transferred as a whole in case the present holder wishes to get money from it. On the
other hand debenture stock is divisible and a debenture stock holder can always sub-divide the
fund and transfer the same to different people of his choice.

CHARGES ON COMPANY PROPERTY
Where company property is attached as security for a loan, it may be done through a charge
over the company’s property. A secured creditor may have his security or charge in form of a
fixed charge or a floating charge.

A fixed charge is attributed to a creditor entitled to a particular asset as security. Eg where the
company presents 2 particular company vehicles as security for a loan obtained. The specificity
of this security, in addition to expressly stating that it is a fixed charge would make the security
a fixed charge.

A floating charge is that form of charge or security which covers assets (current assets) of
the same generic name but which assets are indeterminable at any given time since the
borrower has to use them during his day to day business to the extent of disposing them and
replacing them with others.

Under S. 102, all charges must be registered in 42 days lest they are deemed void.
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TYPES OF CAPITAL
Different types of capital can be identified in a company.

1. Share Capital
Share capital is the money invested in a company by the shareholders. It is the amount

contributed by members entitling them to a dividend (payments out of profits) and/or
increases in the value of the company when it is eventually sold.

Italso refers to the portion of a company's equity that has been obtained (or will be obtained)
by trading stock to a shareholder for cash or an equivalent item of capital value.

Types of Share Capital
a. Authorised / Registered Share Capital

This is the total of the share capital which a limited company is allowed (authorized) to issue
to its shareholders. It presents the upper boundary for the actually issued share capital
(hence also 'nominal capital').

b. Issued Share Capital is the total of the share capital issued to shareholders. This may be
less than the authorized capital. It is the nominal value of shares availed for subscription and
which have been allotted.

c. Subscribed Capital is the portion of the issued capital, which has been subscribed by all
the investors including the public. This may be less than the issued share capital as there
may be capital for which no applications have been received yet (‘unsubscribed capital').

d. Called up Share Capital is the total amount of issued capital for which the shareholders
are required to pay. This may be less than the subscribed capital as the company may ask
shareholders to pay by instalments.

e. Paid up Share Capital is the amount of share capital paid by the shareholders. This may
be less than the called up capital as payments may be in arrears ('calls-in-arrears').

f. Nominal capital.

The maximum amount of share capital that can be realised. S4 describes nominal capital as
the authorized maximum amount of share capital that can be realized. If the authorized
capital is not enough, the company may alter it by a special resolution if Articles allow.

g. Capital at call.
Issued capital that is not yet paid for.

h. Called up capital.
Portion of the issued capital that the company has requested for settlement. It is the portion
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of issued capital that the company has requested for settlement from the holder of shares
that have not been fully paid for who is entitled to all benefits as if the shares were fully paid
provided the Articles of association allow.

i. Reserve Capital (S.70)

Reserve capital is a portion of the issued capital which is at call but is not to be called up
except in the event of winding up of the company. It is issued only by a company limited by
shares or by guarantee.

2. Loan Capital.
The loan given to a company as capital. It is that returnable portion of capital that entitles
interest to the creditor.

MAINTENANCE OF CAPITAL
As a general rule, a company's issued capital must not be increased unless the company's
ordinary business warrants such as step. One of the reasons for this rule is the need to
maintain that capital fund to which creditors rely for payment when extending capital
facilities to that company. Consequently, Table A provides that dividends must be paid only
out of profits.

As aresult, the Act has provided guidelines on the maintenance of capital;

1. A company is not to pay commission to anyone in consideration for their becoming a
member to the company, except where the articles so permit, and the commission paid is
less than 10% of the price of the bought shares or the rate authorised by the Articles,
whichever is less, and such commission was disclosed to the public, for public companies.

2. The company is not to provide financial assistance to anyone to buy its shares, save
where the assistance is given in good faith in the interests of the company. This rule does not
apply to private holding companies and their subsidiaries.

3. No issue of shares at a discount unless the issue has been authorised by a resolution
passed at a general meeting and is approved by court. The shares must be issued within one
month from the time it is approved by court, S. 67.

In Ooregum Gold Mining Co. of India Y Roper (1892) AC 125, the directors sought to issue
shares at a discount. It was held that shares are not to be issued at a discount and whoever
takes shares in return for cash must pay the full nominal value of those shares.

4. Payment of Interest out of the Company's Capital. Where the Articles authorize and
the registrar approves, a company may pay interest out of capital on any of its shares which
were issued to raise money for defraying the expenses of the construction of any works
which cannot be payable profitably in the short run.
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i. The section strictly does not talk about loans but capital raised by issuing shares for the
purposes of the works. Before sanctioning, the registrar may appoint somebody to
investigate the circumstances of the case.

ii. The period to be paid is not to extend beyond 1 year after the completion of the works.
iii. The interest to be paid is not to exceed 5% p.a.

iv. The payment of that interest does not operate as a reduction of the amount for the shares
out of which it is paid.

5. Company's resolution to reduce its capital. According to S. 74, any company limited by
shares or guarantee and with share capital and authorized by its Articles may pass a special
resolution to reduce its capital. However, the special resolution must be confirmed by court
through a petition.

If the proposed reduction of capital involves a reduction in the amount of unpaid share
capital or if its designed to be paid out of the paid up capital, every aggrieved creditor who
lodges a claim is admissible. If the company were to be wound up, he is entitled to object
whereupon the court may compile a list of such creditors and their claims and hear their
objections.

6. Company repurchasing its own Shares. In the case of Trevor Vs Whiteworth (1887) 12
AC 409, it was held that it is illegal for a company to purchase its own shares, even if the
memorandum gives express authority to do so.

DIVIDENDS

Dividends are any return paid/given to a shareholder on his investment/shareholding in a
company. Unless the Articles state otherwise, a shareholder receives dividends on his shares.

The Companies Act is not helpful as to when dividends should be declared. The nearest is S.
114 of Table A, where dividends are to be paid out of profits. Then, the question is what are
profits?

In the case of Lee Vs Neuchattel Asphalt Co (1889) 41 CH.D.1, a company had been formed for
the purposes of acquiring and working out a concession in a mine. The company proposed to
pay a dividend out of the profits shown on the reserve account. A shareholder challenged this
on the ground that the company's assets weren't equal to its share capital and that since the
mining concession was a wasting asset, dividing annual proceeds amounted to dividing the
company's capital assets. The shareholders contention was rejected. Court held that:

1. There is nothing at all in the Act about how dividends are to be paid nor how profits are
to be recommended. That that was left and very judiciously and properly, to the
commercial world. It is not a subject of Parliament to say how accounts are to be kept,
what is to be put into capital accounts, what to be put on income accounts and what to
be left to the men of business.
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2. Losses of capital need not be made good before the company declares a dividend.

Dividends are declared on the discretion of the directors. In Makidayo Oneka Vs Wines And
Spirits (U) Ltd And Another (1974) HB.2, the principle was laid that unless the articles and
terms of the issue of shares confer a right upon a shareholder to compel a company to pay a
dividend, itis the discretion of the directors to recommend to a general meeting thata dividend
be declared.

Furthermore, where a company has an article equivalent to Article 114 of Table A, if the
directors have recommended a certain sum for dividend, the general meeting has no discretion
to increase that sum. However, a shareholder or a debenture holder can seek a court injunction
to restrain a company from declaring a dividend.
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