
CONCILIATION AS AN ADR

Conciliation is the process of resolving disputes before a neutral and impartial third party. It is an effort to reconcile the wishes of the disputing parties to reach an agreement. It is a requirement that there must be a legal relationship between the parties before their disputes can be referred for conciliation. For instance, landlord–tenant relationship. If there is no legal relationship, the parties must agree that their dispute should be referred for conciliation. The result of conciliation is a settlement agreement between the conflicting parties, which may restore or improve their relationship (Ojok, 2018; Gayo, 2023).

Elements of Conciliation

Ojok (2018) details the following elements.

a) Facilitated by a neutral third person.
b) Decisions are reached by consensus.
c) Parties may collaborate to solve the problems.
d) Both parties tell their side of the story.
e) The conciliator plays an active role in suggesting solutions.
f) Non-confrontational.
g) Confidentiality.
h) The outcome is enforceable by courts of law.

Benefits of Conciliation

Gayo (2023) and Ojok (2018) give the following advantages.

a) It is confidential. The proceeding and the record of proceedings are not made public but availed to the parties, and the parties are not permitted to disclose the content of the proceedings.
b) Conciliation takes little time. It can be conducted on weekends and public holidays
c) It is less costly compared to other mechanisms of dispute resolution especially
litigation.
d) Conciliation is flexible and the parties set their own rules on how it will be conducted. For instance, the venue, time and language. 
e) Conciliation resolves disputes outside the court cooperatively.
f) The conciliator oversees helping the parties to the dispute to find a solution.
g) The conciliator does not have the authority to make decisions.

Challenges of Conciliation

Ojok (2018) gives the following disadvantages.

a) Trained conciliators in Uganda are not readily available in the communities. This makes it difficult for the parties to refer their dispute for conciliation. This may increase the cost of conciliation as trained conciliators must be hired.
b) Conciliation follows strict rules of procedures and this may be making the process not as flexible as negotiation or mediation.
c) Participation of the public in conciliation is not permitted. 
d) Conciliation does not allow for appeals and as such an aggrieved party is unable to appeal the decision of the conciliator, however harsh it may be.

The process of Conciliation

Ojok (2018) details the process of conciliation to include the following steps.

a) Legal Relationship-For a dispute to be handled by conciliation, there must be a legal relationship either contractual or not, or unless agreed otherwise by the parties. 
b) Initiating Conciliation-The party initiating the conciliation writes to the other party inviting him or her for the conciliation and stating the subject of the dispute.
c) Acceptance by the Other Party-The respondent (the person who has been invited for conciliation) replies to the invitation, either accepting of rejecting the invitation. If he or she rejects the invitation for conciliation, then there will be no conciliation.
d) Appointment of a Conciliator-The parties appoint the Conciliator. There should be one Conciliator, but the parties may accept two or three conciliators.
e) Deposits-If the Conciliator requires the parties to deposit some of the fees in advance, then he or she will inform the parties, and the parties will have to deposit some money with the Conciliator.
f) Written Statements-Each party to the process will be required to submit a written statement of the facts he or she intends to rely on, plus accompanying documents if any. The statements are given to the opposite party and the Conciliator. The initiator of the conciliation shall submit a statement detailing the nature of the dispute, what is in controversy and what reliefs he or she is seeking. The other party will submit a statement detailing his or her answers to the allegations of the initiator of the conciliation.
g) Additional Documents or Information-After reviewing the statement and the documents submitted, the conciliator may request a party or the parties to the conciliation to submit more documents or information for purposes of the conciliation.
h) Meeting the Parties-The conciliator may meet the parties either together or separately. There is no requirement that the parties must all be in the same room with the conciliator. Depending on the level of animosity, the conciliator may decide to meet the parties in one room or may have the parties in different rooms or venues.
i) Disclosure of Information-The conciliator may disclose information given to him or her by one party to the other party.
j) Settlement Agreement-Once the parties have reached a settlement agreement, it is reduced into writing and signed by the parties and endorsed by the conciliator. The settlement agreement should have the terms and conditions that have been agreed upon by the parties.
k) Effect of Settlement-The Settlement Agreement is like an Arbitral Award, and a party may apply to the High Court to have the award registered. Once the award is registered, it can now be enforced like a judgment of the court.
l) Termination-Conciliation is considered terminated when:
i. A settlement agreement is reached.
ii. The parties write to the conciliator to terminate the conciliation.
iii. One party writes to the conciliator and the other party for the conciliation to be terminated.
m) Costs-The parties bear the costs of the conciliation equally.
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