STAGES OF THE NEGOTIATION PROCESS
Negotiation process falls under 3phases i.e. Pre-negotiation stage, which involves planning for the negotiation through gathering and analysing of information, setting objectives and strategies.  Actual negotiation stage; concerned with the actual process of discussion, further information collection and analysing and reaching an agreement between parties, while Post negotiation stage is the final stage that involves the implementation of what parties agreed upon in the negotiation.

Simple model illustrating the 3 phases of negotiation
[image: ]

This is a simple model illustrating the 3 phases involved in a negotiation process.  However, the meeting phase element may not be the case in some negotiations as more than one meeting might be held depending on the transaction or project. Where the negotiation process requires a more than one meeting to come to an agreement, the meeting phase can be extended to include; introduction, discussion and agreement meetings

(a)	Pre-Negotiation Phase
Most managers do agree, they would have achieved better results from a negotiation had they prepared effectively. Note that, the amount of time an organisation or negotiation team takes preparing will depend on the complexity of the negotiation and its importance to the parties concerned. In cases of long term relations, it could be argued that preparation is continuous.

PREPARATION AND PLANNING FOR NEGOTIATION

Time – Rackham and Carlisle (1978) agree that it is not the amount of time spent planning that makes a negotiation successful but rather how it’s used.
Range – this establishes how far parties in a negotiation process are willing concede before they disagree or exit the negotiation. A skilled negotiator will consider a wider range for negotiation that is twice as much for each issue in order to exhaust the available options and come up with a better deal.  This analysis will require a major preparation to explore these opportunities for both parties.  
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From the above illustration, assume the seller has a car he is willing to sell at 8million and the buyer is only willing to buy at 4million. The quoted prices create a gap because neither is the buyer willing to increase the price at which he is buying nor is the seller willing to reduce the price at which he is ready to sell.  In such a situation, a gap is created and there will be no negotiation.  However, there will be room for negotiation where the seller’s lowest price is 4million and the buyer’s highest price is 8million.  The negotiation process will involve the seller convincing the buyer to take the car at any price higher than 4million while the buyer will convince the seller to sell at a price below 8million
Differentiating between facts and assumptions – Inability to identify whether the data the negotiating parties are dealing with is of facts or assumptions will put a negotiator in a difficult position during the negotiation process.  It’s advisable to test the assumptions in the pre negotiation stage such that new alternatives can be developed beforehand.
Perception of strength and weaknesses of both parties – it’s common for parties to understate their strength as they over state those of the other parties while overstating their weakness and under stating those of the other party.  It’s therefore advisable to carry out a strength and weakness analysis during the preparation phase and also understand that it doesn’t refer to the positions held by the parties alone but also one’s ability to influence control, determine the negotiating skill etc.

Who is to negotiate – negotiations can be between individual or team representatives. In case of negotiation between individuals, they should have authority to conclude without referring to higher authority.  They are usually applied during re-buys or modified re-buy negotiations. Team negotiations are appropriate for complicated, technical, legal and any other issues involving purchase of capital equipment or new buys. A team comprises of a spokesman, the recorder and the experts providing technical knowledge during the negotiation process.
The venue – it’s always better for the buyer to let the supplier come to their premises for negotiation due to the advantage of negotiating on home ground e.g. easy access to information, files for consultation and comfort derived from familiar facilities. The reverse is possible where the buyer wishes to inspect the supplier facilities or seeking concessions.
Collecting information – the managers concerned have to make a judgment as to the quality of information to be collected due to its uniqueness.  Considerations to be made include: the current agreement, delivery, contractual, financial, specification, personal information among others. This information puts the negotiating parties in position to negotiate for a better deal.
Setting objectives – it’s important that the parties involved set meaningful objectives in order for a successful negotiation.  Buyers should be clear about what they hope to achieve but also empathize with likely objectives of the other parties.  Note that, the process will have both cooperative and competitive characteristics, so sensitivity to the goals of other players by all participants will set the tone of negotiations and contribute to a win-win outcome.
Strategy and Tactics – the negotiating team should establish beforehand, the overall plan that will help them achieve the set objectives above.  A tactic is a position to be taken at an appropriate point in the negotiating process. They can be applied on issues like whether to speak first or allow the other party to open the negotiation, concessions to make should the need arise, the other party’s reaction to a tactic etc.
Dummy run – it’s of great importance that all the strategies, tactics, ploys and any other plans are practiced or tested before the actual negotiation.  This will help the parties to widen their thinking and come up with alternatives or the BATNA (Best Alternative to a Negotiated Agreement) where the opponents think otherwise.

b) Actual Negotiation/Discussion Stage
Most of the time after pre-negotiation is spent debating i.e. endeavouring to first test our assumption and find out what the other side wants.  There are a number of facts that should be put into consideration at this point, these include;
· Avoiding arguments and instead proposals should be made to overcome them i.e., suggest solutions to settle the arguments.
· Proper handling of debates to avoid deadlock deals.
· Avoid destructive debate such as attacking or blaming the other party.
· Suggestion of an agenda if there is none.
· Establishment of a rapport with the other side and then watch how they will want to proceed with the negotiation.

Bargaining - at this point, we convey the specific terms on which we would settle by looking or stating our entry and exit points (range).  It’s at this stage that the issues of offer and acceptance are handled.  However, failure to agree will see the parties back to the drawing board (pre-negotiation phase).
Rules for bargaining
· Do not indicate that you are prepared to move quickly from your position 
· Move slowly making the other party work for every concession they get
· Avoid putting markers down – a marker is usually a figure- price, delivery period, a number of days – which is your ideal position in a negotiation (What figure do u have in mind)
· Get a return for every concession you make
Deadlocked negotiation – this occurs where parties see no prospects of further movement or concessions and this could be because of 
· Views/positions of the parties involves are irreconcilable 
· Personality clashes between the negotiators 
· Because a party to the negotiations is taken beyond his authority and so can move no further – he needs to consult   
Some techniques to overcome deadlocks include;
· Taking a break for each party to refocus.
· Use of humour to lighten up the atmosphere.
· Breaking down an issue into sub-issues for easier understanding.
· Considering the consequences of non-agreement for both parties being represented.
· Obtaining third party assistance
· Changing the negotiation style
· Getting off record
· Providing more information
· Agreeing to ‘agree in principle’ – if the parties agree in principle, they also agree on objectives and this will assist the parties in putting the main huddles in negotiation behind them. 
DESIGNING A BATNA (BEST ALTERNATIVE TO THE BEST NEGOTIATED AGREEMENT
The best option in the view of one party in a negotiation if the talks break down. A strong BATNA gives that party a reasonably attractive alternative to negotiation. If an agreement cannot be reached the BATNA can be implemented with minimal disruption
For example, the best possible alternative is available at a cost lower than the negotiated cost. In that case, the buyer first tries to convince the seller to the maximum price the buyer is willing to pay. And the maximum price that the buyer agrees to pay is Buyer's BATNA in negotiation.
Follow these steps to identify a BATNA for your negotiation:
· List your alternatives. Create a list of all the possible alternatives available to you. 
· Evaluate the value of your alternatives. 
· Choose your preferred alternative. 
· Determine the lowest deal you'd be willing to accept.
· Business example.
· Personal example.
IMPORTANCE OF BATNA
· It provides an alternative if negotiations fall through.
· It provides negotiating power.
· It determines your reservation point (the worst price you are willing to accept).
(c)	Post Negotiation
Successful negotiators will work to ensure that what was agreed upon is implemented and at one point, one can say that ‘no negotiation is complete until what has been agreed upon is enacted’. This stage has the following guidelines
· Produce a draft reporting honestly on what was agreed in the first agreement and forward it for comments and agreement by the other party.
· Ensure the commitment of your organisation to making the agreement work.
· Prepare legal contracts in line with the final agreement of the parties.
· Implement the agreement by setting up joint implementation teams and performing your part of obligation.
· Establish procedures to monitor the implementation process and corrective measures where the process differs from the original plan.

RESOURCES FOR NEGOTIATION

There are six main resources required to support a negotiation
Personnel – sufficient staff with the right experience and skills and must be available for all stages of negotiation
Finance – there must be an adequate budget for the essential costs that will be incurred
Time – sufficient and appropriate time must be set aside for the negotiation meeting
Information - (about the supplier, market, environmental factors, bargaining positions etc)
Space and facilities – (suitably located, set up)
ICT resources – if the negotiation is to be conducted via virtual meetings, using telephone conference calls, tele-conferencing etc.
RACTIFICATION
Ratification is the process of obtaining approval or confirmation of a negotiated agreement from a higher authority, such as a board of directors, government official, or another decision-maker.
Meaning:
Ratification ensures that the negotiated agreement is:
Authorized: Within the negotiator's scope of authority.
Valid: Meets the requirements and policies of the organization or entity.
Binding: Legally enforceable and commits the parties to the agreed-upon terms.
Relevance:
Ratification is relevant in negotiations involving:
High-stakes deals: Large financial commitments or significant resource allocation.
Complex agreements: Multiple parties, intricate terms, or sensitive issues.
Regulated industries: Where compliance with laws, regulations, or standards is crucial.
Organizational policies: Ensuring alignment with internal policies and procedures.

Applications:

Business contracts: Ratification of contracts by company boards or executives.
International agreements: Ratification of treaties or agreements by governments.
Labor negotiations: Ratification of collective bargaining agreements by union members.
Real estate transactions: Ratification of property sales or leases by owners or investors.

Best Practices:
1. Clearly define ratification procedures in the negotiation process.
2. Establish timelines for ratification to avoid delays.
3. Ensure transparency in the ratification process to build trust.
4. Prepare for contingencies in case ratification is not obtained.
By understanding ratification in negotiations, parties can ensure that their agreements are valid, authorized, and binding, minimizing the risk of disputes or renegotiations

PROCUREMENT AND SUPPLY CONTRACTS—DESIGNING EFFECTIVE PROCUREMENT AND SUPPLY CONTRACTS

Designing effective procurement and supply contracts involves several key elements. Here's a comprehensive checklist:

I. Contract Scope and Structure
1. Clear objectives: Define the contract's purpose and scope.
2. Well-defined deliverables: Specify goods or services to be provided.
3. Contract type: Choose the appropriate contract type (e.g., fixed-price, cost-plus).
II. Terms and Conditions
1. Payment terms: Specify payment amounts, timing, and methods.
2. Delivery and performance: Outline delivery schedules, milestones, and performance standards.
3. Warranties and guarantees: Define warranties, guarantees, and remedies.
4. Termination clauses: Establish termination procedures and consequences.
5. Dispute resolution: Specify dispute resolution mechanisms (e.g., arbitration, mediation).
III. Pricing and Payment
1. Pricing structure: Define the pricing structure (e.g., fixed, variable).
2. Payment schedules: Specify payment schedules and amounts.
3. Invoicing and billing: Outline invoicing and billing procedures.
IV. Risk Management
1. Risk allocation: Allocate risks between parties (e.g., liability, indemnification).
2. Insurance and bonds: Specify insurance and bonding requirements.
3. Force majeure: Define force majeure events and procedures.
V. Compliance and Governance
1. Compliance requirements: Specify compliance requirements (e.g., laws, regulations).
2. Governance structure: Establish a governance structure (e.g., steering committee).
3. Reporting and monitoring: Outline reporting and monitoring requirements.
VI. Contract Administration
1. Contract management: Define contract management responsibilities.
2. Change management: Establish procedures for contract changes.
3. Dispute resolution: Specify procedures for resolving disputes.
VII. Exit Strategy
1. Contract termination: Outline contract termination procedures.
2. Transition planning: Specify transition planning requirements.
3. Post-contract review: Establish a post-contract review process.
By incorporating these elements, you can design effective procurement and supply contracts that protect your interests, minimize risks, and ensure successful outcomes

ESSENTIAL ELEMENTS OF PROCUREMENT AND SUPPLY CONTRACTS, 

The basic terms or essentials of a valid procurement contract are as follows:
Intention
Both parties must intend to enter into legal relationships.
Mutual consent
The parties should be willing to enter into the contract. Therefore, the consent of the parties must be genuine and not by inducement, mistake, fraud or misrepresentation.
Agreement
There should be a firm agreement between the contracting parties in that there would be no further negotiations. An agreement can only be firm if there is unconditional acceptance of the offer. Therefore, the offer should be valid for it to be enforced.
Competent parties to a contract
The parties should have the legal capacity and authority to contract.
Consideration
A consideration is a bargain for a price but not mere promises. A consideration should have some ascertainable exchange between parties to amount to a contract.
Definite terms/offer
The terms to the contract should be final and if the terms are yet to be decided, this means the
Parties are still in negotiation. Hence an agreement to agree in the future is not a contract.
Legality of the subject matter
The subject matter of the contract should be legally enforceable.
Form
There are certain exceptional types of agreement which only become enforceable in courts of law when made in a particular way. For example, in case of leases and conveyance of land, it is important to put them in writing. The absence of written evidence does not affect the validity of the contract but it makes it unenforceable in courts. The written evidence must clearly identify the parties against whom the evidence is to be used or his authorised agent.

Best Practices for Entering into Procurement and Supply Contracts

I. Pre-Contract Phase
1. Define requirements: Clearly outline needs and specifications.
2. Conduct market research: Identify potential suppliers and assess market conditions.
3. Develop a solicitation plan: Create a plan for soliciting bids or proposals.
II. Contract Negotiation
1. Establish a negotiation team: Assemble a team with necessary expertise.
2. Develop a negotiation strategy: Identify key objectives and tactics.
3. Negotiate contract terms: Reach agreement on price, delivery, and other terms.
III. Contract Award
1. Evaluate bids or proposals: Assess responses based on established criteria.
2. Select a supplier: Choose the best-value supplier.
3. Notify unsuccessful suppliers: Inform those not selected.
IV. Contract Execution
1. Finalize contract documents: Complete and sign the contract.
2. Conduct a contract kickoff meeting: Ensure understanding of contract terms.
3. Establish a contract management plan: Outline roles, responsibilities, and processes.
V. Post-Contract Phase
1. Monitor contract performance: Track supplier performance and compliance.
2. Manage contract changes: Handle amendments, extensions, or terminations.
3. Ensure compliance: Verify adherence to contract terms and regulations.
Additional Considerations
1. Document everything: Maintain detailed records of the procurement process.
2. Ensure transparency and fairness: Follow established procedures and guidelines.
3. Foster a collaborative relationship: Encourage open communication with the supplier.
By following these best practices, you can ensure a successful procurement and supply contract process that meets your organization's needs and minimizes risks.

WHAT TO NEGOTIATE FOR IN A PROCUREMENT AND SUPPLY CONTRACT.

key Elements to Negotiate in a Procurement Contract
1. Price and Payment Terms:
· Unit prices
· Discounts
· Payment schedules
· Late payment fees
2. Delivery and Performance:
· Timelines
· Milestones
· Quality standards
· Acceptance criteria
3. Warranties and Guarantees:
· Scope of warranties
· Duration
· Remedies for breach
4. Termination and Exit:
· Notice periods
· Termination fees
· Exit strategies
· Post-termination obligations
5. Intellectual Property:
· Ownership
· Licensing
· Confidentiality
6. Indemnification and Liability:
· Scope of indemnification
· Limitations of liability
· Insurance requirements
7. Dispute Resolution:
· Mechanisms (e.g., arbitration, mediation)
· Jurisdiction
· Governing law
8. Service Levels and Support:
· Service level agreements (SLAs)
· Support requirements
· Maintenance and repair obligations
9. Compliance and Regulatory:
· Compliance with laws and regulations
· Regulatory requirements
· Certification and accreditation
10. Contract Administration:
· Contract management
· Communication protocols
· Change management procedures
Additional Considerations
1. Penalties and Incentives
2. Subcontracting and Third-Party Obligations
3. Data Protection and Security
4. Business Continuity and Disaster Recovery
5. Audit and Inspection Rights
Remember to prioritize your organization's specific needs and goals when negotiating a procurement contract.
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Tllustration showing the effect of Range on the negotiation process
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